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IN THE HIGH COURT OF SOUTH AFRICA

DURBAN AND COAST LOCAL DIVISION.


Case No. 1012/2008.

In the matter between :

M S JACA
First Applicant.

T MAGWAZA
Second Applicant.

M MGENGE
Third Applicant.

N MCHUNU
Fourth Applicant.

Z NTULI
Fifth Applicant.

T MHKIZE
Sixth Applicant.

and

eTHEKWINI MUNICIPALITY
Respondent.

_________________________________________________________________

APPLICANTS' HEADS OF ARGUMENT.

 _________________________________________________________________                                                                                              
In this application, the applicant seeks relief in the form of a final interdict against the respondent, interdicting and restraining it from evicting any of the applicants or from demolishing, breaking down, or attempting to break down any of their homes. 
The applicants also seek a costs order against the respondent. 
The only issues for decision by the above Honourable Court are whether the applicants reasonably apprehended that their shacks would shortly be demolished, and whether the applicants have a right in the form of a clear right not to have their shacks so destroyed.

It is common cause on the papers that no application was made to Court in terms of the Prevention of Illegal Eviction From and Unlawful Occupation of Land Act, No. 19 of 1998 (“PIE”), or any other Act to authorize the respondent to demolish the applicants’ shacks.  
The applicants have succeeded in proving each of the requirements of a final interdict: a clear right on the part of the applicants; an injury actually committed or reasonably apprehended; and the absence of any other satisfactory remedy available to the applicants.
Setlogleo v Setlogelo 1914 AD 221. 

A CLEAR RIGHT:

In terms of Section 26(3) of the Constitution of the Republic of South Africa, Act No. 108 of 1996:

“No one may be evicted from their home, or have their home demolished, without an order of court made after considering all the relevant circumstances. No legislation may permit arbitrary evictions.”
The applicants also have the right not to be deprived of their property except in terms of law of general application and no law may permit arbitrary deprivation of property and the right to privacy and personal security.
Sections 25(1); 14 & 12(1) of the Constitution.  See Tswelopele Non-Profit Organisation & 23 Others v City of Tshwane Municipality and 2 Others 2007 (6) SA 511 (SCA) at [15].
The applicants presently live on and have built shacks in an informal settlement known as Arnett Drive.  
Jaca Affidavit: Page 8.
In August 2007, the applicants built new shacks or extended their existing shacks in order to accommodate their families, their existing shacks having become too cramped and overcrowded. 

Jaca Affidavit: Pages 8 – 9, Paragraph 16.
During November 2007, members of the respondent’s Land Invasion Unit marked each of the new shacks which included all the shacks belonging to the applicants as well as several others which had recently been built with an “X”.
Jaca Affidavit: Page 9, Paragraph 17;

Coetzee, Page 43, Paragraph 14(a); Pages 50 – 51, Paragraph 33.
It is these new shacks which were built by the applicants and which were marked with an “X” form the subject matter of this application, although  the applicants also have a clear right in relation to their original shacks not to have them demolished or to be evicted from them in the absence of a Court Order.
The respondent has no legal right to evict the applicants or demolish their homes without a Court Order having been obtained from the above Honourable Court and after an appropriate application has been made on notice to the applicants.  Should the applicant’s occupation be unlawful an application for eviction could be brought in terms of the provisions of PIE. Should the land on which the applicants reside be regarded as unsafe or their shacks be regarded us unsafe such application may be brought in terms of the KwaZulu-Natal Town Planning Ordinance, Act No. 27 of 1949 or the National Building Regulations and Standards Act, No. 103 of 1977.
Tswelopele Non-Profit Organisation & 23 Others v City of Tshwane Municipality and 2 Others 2007 (6) SA 511 (SCA)
It is common cause on the papers that no application was sought by the respondent nor was any Order obtained from the above Honourable Court to allow the respondent’s Land Invasion Unit to demolish shacks built in Arnett Drive. 

Coetzee admits that no application was brought in terms of PIE but denies that his conduct infringed any of the provisions of PIE or the Constitution.


Coetzee Affidavit: Page 58, Paragraph 41.

Coetzee concedes that the purpose of the applicant’s Land Invasion Unit is to “protect the Respondent’s properties” and prevent “further invasion of … land belonging to the respondent”.


Coeztee Affidavit: Page 39, Paragraph 4.

The members of the Land Invasion Unit are armed with pistols and according to Coetzee, they us axes to demolish or destroy unauthorised structures or shacks. 


Coeztee Affidavit: Page 419, Paragraph 11.

The respondent refers to a policy regarding demolition of shacks which are unoccupied.  The justification for the respondent’s demolition appears to be that the shacks which are demolished are not homes, nor are they therefore infringing the rights of any persons.  

No policy document has been placed before this Court regarding the Land Invasion Unit or its procedures.  Nor does the respondent set forth any the legal basis for the demolition of houses which took place in January 2008.

No averment is made on behalf of the respondent that it is the owner of the land on which the applicants reside.  In all the circumstances, the respondent has no right to demolish the homes of any of the residents at Arnett Drive, or any of the applicants in the absence of a Court Order.
According to the applicants all of the newly built shacks, or extensions to existing shacks were occupied by the families who built them. 

Jaca Replying Affidavit: Page 76, Paragraph 10.

The respondent’s version that the shacks were unoccupied is contradicted in Coetzee’s affidavit, which records that all the new shacks were occupied in August 2007, and then one appeared to be unoccupied in January 2008.

Coetzee Affidavit: Page 42, Paragraph 12; Page 43, Paragraph 15.

Whether the residents who’s shacks were demolished where occupying them at the time, or whether they had a right (being occupants of those shacks) not to have their shacks demolished is not the subject of this application.  The only question to be determined is whether the applicants had a clear right not to have their shacks demolished.  Even on the respondent’s version, all of the applicants were living in their shacks (or extensions) at the time that demolitions took place. 

In these circumstances, the applicants did have a clear right not to have those shacks demolished in the absence of a Court Order. 

AN INJURY REASONABLY APPREHENDED:
It is common cause that the respondent’s Land Invasion Unit attended at Arnett Drive on 17 January 2008, 23 January 2008 and 24 January 2008.  On the 17th of January, the Unit demolished at least three, alternatively four shacks (one of which Coetzee describes as a “half built structure”).

Coetzee Affidavit: Pages 43 – 44, Paragraphs 16 – 17.

According to the applicants, the shacks belong to three families all of whom have between 2 and 4 children.  


Jaca Affidavit: Page 10, Paragraph 20.

According to Coetzee, these shacks were empty and unoccupied.  However, in reply to the applicant’s contention that the shacks were occupied or owned by members of the community, Coetzee states that he has no knowledge of such facts. 


Coetzee Affidavit: Pages 51 – 52, Paragraph 35.

A letter was sent to the respondent by the applicant’s attorney, Mr Mahendra Chetty of the Legal Resources Centre (“the LRC”) setting out the course of events and calling on the respondent to explain its actions by no later than 24 January 2008, failing which an application would be made to court for the appropriate relief. 


See Annexure “MSJ 1”, Page 15.

No response was received from the respondent and on 23 January 2008, the Land Invasion Unit returned to Arnett Drive.  According to Coetzee, they found that one of the demolished shacks had been fully rebuilt and another was rebuilt save for its roof.  A third shack was in the process of being rebuilt.  Coetzee told the woman rebuilding the shack that she was to demolish it.  
Coetzee Affidavit: Page 45, Paragraphs 20 – 21.
According to the applicants, on this visit, one of the members of the Land Invasion Unit, known as Mayweza advised the applicants that the Unit intended to return on the following day to demolish all of their shacks newly built shacks. 


Jaca Affidavit: Page 11, Paragraph 24.

Coetzee denies that Mayweza made this statement and states that he only told one woman who was in the process of rebuilding her house that she must demolish it.  


Coetzee Affidavit: Page 56, Paragraph 38(e).

According to Coetzee, the Land Invasion Unit had no intention to demolish the applicant’s shacks.  This contention falls to be rejected for the following reasons: 

(a) that the respondent intended to return to demolish the applicants’ new shacks is consistent with their policy and their admitted directive to one of the shack dwellers that no new shacks or extensions were allowed. 

Coetzee Affidavit: Page 45, Paragraph 21.

(b) if the respondent never intended to demolish the applicants’ shacks, there would have been no need to oppose the relief sought herein, save for the question of costs.

(c) The applicants themselves believed that all shacks marked with an “X” were designated for demolition.

Jaca Replying Affidavit: Page 77, Paragraph 14.

No confirmatory affidavit is filed on behalf of Mayweza.  Consequently, the evidence of the first applicant which is confirmed by the second to sixth applicants must be preferred.
A second letter was transmitted to the respondent at 17:07 pm on 23 January 2008 requesting the respondent to desist from demolishing any further shacks.


See annexure “MSJ 2”

Notwithstanding the requests, on the 24th of January 2008, the Land Invasion Unit again returned to Arnett Drive and demolished the shack without a roof which had been rebuilt. 

Coetzee Affidavit: Page 45, Paragraph 22.

Based on the course of events leading up to the 24th of January 2008, in particular, the “X” marks, the demolition of new shacks, the instructions by Mayweza and the respondent’s attitude in refusing to discuss the matter either with community members or in response to the letters of demand, the applicants had a reasonable apprehension that the respondent’s Land Invasion Unit intended to return to demolish their houses. 

ABSENCE OF AN ALTERNATIVE REMEDY: 
It is beyond question that the applicants in casu have no alternative remedy but to approach the above Honourable Court for this relief.  The members of the Land Invasion Unit have failed to discuss their actions with members of the Arnett Drive informal settlement and all correspondence sent by the applicants’ attorneys of record have fallen on deaf ears.
It is respectfully submitted that there is no prejudice to the respondent if the relief herein is granted.  The respondent has failed to identify any cogent reasons for the demolitions which were conducted at Arnett Drive.  According to the applicants none of the new shacks were built by newcomers.  The sole purpose of the new shacks was to make the living quarters of the existing residents more comfortable, in the absence of any services, resources, or amenities being provided by the respondent. 

At worst, the respondent will be directed to pay the costs of this application.  Given the conduct of the respondent’s Land Invasion Unit and the conduct of its legal department in failing to address the applicants’ complaint, such an order of costs is more than justified.

In all the circumstances, the plaintiff prays that the application for final relief is granted, with costs. 

J.F. NICHOLSON.

Plaintiff’s Counsel.

Chambers,

DURBAN.

30 July 2008.

